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PART I: OVERVIEW AND STATEMENT OF FACTS

L. In Canada, approximately 44% of women over of the age of 15 who have been in an intimate
relationship report experiencing some form of intimate partner violence (IPV) in their lifetime.! In
Ontario, there were 62 women and children killed in a period of 52 weeks from November 2023 to
November 2024, with approximately half of these cases having a known family violence connection.?

Family violence is a highly gendered global epidemic and a recognized public health crisis in Canada.?

2. As the Court of Appeal declared in this case, “[i]t is axiomatic that intimate partner violence
must be recognized, denounced and deterred”.* Yet, despite criminal and existing civil remedies and a
widespread public consensus that family violence is a scourge in Canada, many survivors do not see

the legal system as a place for them to find justice, and perpetrator impunity persists.

3. Canada has a moral and legal duty to prevent and eradicate IPV, including an international legal
obligation to provide meaningful remedial recourse for survivors.> Enhancing access to civil justice is
one way to denounce and deter this abuse through validation, accountability and reparations under the
law. However, for the civil law to serve as a viable means of justice-making and accountability for
survivors, it must be both responsive to the true nature of family violence, and accessible to the

unrepresented® survivors who need it.
PART II: LUKE’S PLACE’S POSITION ON THE QUESTION IN ISSUE

4. Luke’s Place Support and Resource Centre for Women & Children (Luke’s Place) intervenes

in this appeal to provide information about the nature of family violence and how it operates as an

! Government of Canada, Women and Gender Equality Canada, “Fact Sheet: Intimate Partner
Violence” (retrieved on 2025-01-02).

2 The Ontario Association of Interval and Transition Houses, 2023/2024 Annual Femicide Report
(November 2024) (retrieved on 2025-01-02).

3 Building A Bigger Wave, “The Epidemic of GBV-IPV”, (retrieved on 2025-01-02).

* Ahluwalia v. Ahluwalia, 2023 ONCA 476 [Ahluwalia (CA)] at para 37.

> UN Committee on the Elimination of Discrimination against Women, General recommendation
No. 35 (2017) on gender-based violence against women, updating general recommendation No.
19 (1992), CEDAW/C/GC/35 (26 July 2017) at paras 1-2, online: United Nations [ General
Recommendation No. 35].

¢ Luke’s Place uses the language of unrepresented as opposed to self-represented because the

latter implies that survivors’ lack of legal representation is a choice which is seldom accurate.

Luke’s Place’s clients, describe feeling alone and without representation in the legal system.
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amalgam of interrelated and concurrent harms that create a layered system of control to subjugate one
person to the will of another within the context of intimate and dependant relationships. The confluence
of these elements in the unique context of the family creates a distinct form of wrongdoing, which
requires a novel legal response. Survivors seeking civil justice are often left to piece together a series
of tort claims into a motley patchwork quilt that fails to fully cover the true experience of the harm they

have endured. Some harmful aspects of family violence elude liability altogether.
PART III: STATEMENT OF ARGUMENT

5. This Honourable Court has recently considered the circumstances under which courts ought to
recognize a new nominate tort. In Nevsun Resources Ltd. v. Araya’ (Nevsun), Justice Abella recalls that
the common law is not fixed: it develops to “keep law aligned with the evolution of society”.® At para.

237 of that decision, Brown and Rowe JJ. set out a test for the recognition of novel torts:

Three clear rules for when the courts will not recognize a new nominate
tort have emerged: (1) The courts will not recognize a new tort where there
are adequate alternative remedies; (2) the courts will not recognize a new
tort that does not reflect and address a wrong visited by one person upon
another; and (3) the courts will not recognize a new tort where the change
wrought upon the legal system would be indeterminate or substantial. Put
another way, for a proposed nominate tort to be recognized by the courts,
at a minimum it must reflect a wrong, be necessary to address that wrong,
and be an appropriate subject of judicial consideration.’

6. The Court below considered these elements in applying the test as it had previously enunciated
in Jones v. Tsige,'® focussing on the two elements that are at issue in the instant case: “whether there
are adequate alternative remedies and whether the change wrought on the legal system would be
indeterminate or substantial”.!! The Court of Appeal was satisfied that the third element was clearly
established: “There is no doubt that a tort of family violence or coercive control would ‘reflect and

address a wrong visited by one person on another”.!?

7 Nevsun Resources Ltd. v. Araya, 2020 SCC 5 [Nevsun)].

8 Ibid. at para. 118.

? Ibid at para. 237; citing with approval, Jones v. Tsige, 2012 ONCA 32. [Tsige]
10 Tsige as applied in Ahluwalia (CA) supra note 4 at para. 57.

11 M

12 M
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7. The Court of Appeal rejected the trial judge’s finding that existing torts inadequately captured
the factual nature of the conduct which she found before her in the instant case. However, this Court
has held that a trial judge’s decision about the responsiveness of existing legal remedies to the facts of

a specific case warrants deference, due to the trial judge’s proximity to the facts and evidence.'?

8. Finally, Luke’s Place respectfully submits that this Court’s assessment of the adequacy of
existing remedies cannot be a remote academic exercise. Adequacy must be considered through the
lens of the litigants who are actually seeking justice from the courts and informed by the practical

realities of the legal system and its users. A legal tool that only works in theory is really no tool at all.

A. Existing Torts are Not Adequate to Compensate for the Harms of Family Violence

i. Family Violence is Distinct in Nature from the Wrongdoing Addressed by
Existing Torts

9. Family violence is complex and is not generally limited to discrete incidents of abuse. It is
characterized by a pattern of cumulative, often-repetitive abuse, in conjunction with coercive

1.'* Abusers deploy

behaviour, with a goal of subjugating an individual under their abuser’s contro
tactics including harassment, manipulation, economic abuse, violence, and psychological abuse,'> but

the goal is the depravation of liberty and autonomy of their partner or family member.'®

10. Family violence must be understood as a coercive system designed to assert control within the

family. As defined in the Divorce Act, family violence is conduct:

that is violent or threatening or that constitutes a pattern of coercive and
controlling behaviour or that causes that other family member to fear for

13 Nevsun supra note 8 at para. 127.

14 Khalid, Igra, Report Standing Committee on Justice and Human Rights, ““The Shadow
Pandemic: Stopping Coercive and Controlling Behaviour in Intimate Relationships”, (April
2021) (retrieved on 2025-01-02) at pp. 6-9; Peter Jaffe et al., “Making appropriate parenting
arrangements in family violence cases: Applying the literature to identify promising practices”,
(2023)(retrieved on 2025-01-05) at s. 2.3.1.

15 Neilson, Linda C., “Part 5: Differing Understandings of the Nature of Domestic Violence” in
Enhancing safety: When domestic violence cases are in multiple legal systems (criminal, family,
child protection): A family law, domestic violence perspective (Toronto: Family, Children and
Youth Section, Department of Justice Canada, 2013) at 5.4.3.

16 Tolmie, Julia, Rachel Smith & Denise Wilson, “Understanding Intimate Partner Violence: Why
Coercive Control Requires a Social and Systemic Entrapment Framework”, (2023) Violence
Against Women, Vol. 30(1) at pp. 59-60, Book of Authorities (“BOA™), Tab 3.
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https://www.ourcommons.ca/Content/Committee/432/JUST/Reports/RP11257780/justrp09/justrp09-e.pdf
https://www.ourcommons.ca/Content/Committee/432/JUST/Reports/RP11257780/justrp09/justrp09-e.pdf
https://www.justice.gc.ca/eng/rp-pr/jr/mapafvc-cbapcvf/docs/RSD2023_RR_MakingAppropriateParentingArrangements_EN.pdf
https://www.justice.gc.ca/eng/rp-pr/jr/mapafvc-cbapcvf/docs/RSD2023_RR_MakingAppropriateParentingArrangements_EN.pdf
https://www.justice.gc.ca/eng/rp-pr/fl-lf/famil/enhan-renfo/
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their own safety or for that of another person — and in the case of a child,

the direct or indirect exposure to such conduct.!”
11. The Court of Appeal held that the element of coercive control and the tactics of domination
inherent in systems of family violence did not warrant the recognition of a new tort, as the tort of
intentional infliction of emotional distress (IIED) could be engaged to address any gaps arising from
the tortfeasor’s conduct.'® Luke’s Place submits that IIED, with its focus on conduct that intends to

cause emotional distress, is just another paltry patch for a threadbare and ill-fitting quilt that will still

leave survivors inadequately covered for the harm they experience. The objective of perpetrators of

family violence is control and subjugation.'® Emotional distress is merely a partial means to that end.

12. Furthermore, the Court of Appeal relied upon a series of cases to rebut the trial judge’s
determination that existing torts provide inadequate remedies for the harms caused by perpetrators of
family violence.?° In fact, these cases are more accurately understood as evidence that the cumulative
impact of repeated incidents of actual or threatened physical violence falling within already recognized
torts may increase the meager damages awarded! and are largely predicated on the presence of
recurring incidents of physical and/or sexual violence. However, this Court should not take from its
review of these authorities that the existing torts are adequate to capture the full range of harm included

in our contemporary understanding of family violence.

13. Moreover, these authorities do not articulate a specific analysis of liability for the true scope of
the non-physical elements of family violence, which Luke’s Place submits is still lacking in the law of
tort. Far from establishing that existing tort law provides a complete and adequate remedy for survivors,
these cases reflect the disturbing reality that brutal violence proven to occur on a daily basis within
intimate relationships attracts scant damages amounting to little more than a licence to perpetrate

harm.??

7 Divorce Act, R.S.C. 1985, c. 3 (2nd Supp.) [Divorce Act] at s. 2.

18 Ahluwalia (CA) supra note 4 at paras. 106-107.

¥ Ahluwalia (CA) supra note 4 at paras. 59-60.

2 Ahluwalia (CA) supra note 4 at paras 71 — 85.

2t Samantha Eisen, “Damages for Spousal Violence — Why Are They So Low?”, (forthcoming
December 2024) Fam. L.Q. at pp. 3, 15 (BOA Tab 1).

22 Damages awards in cases cited range from $1.90/day (Dhaliwal v. Dhaliwal, [1997] O.J. No.

5964 (Gen. Div.), cited in Ahluwalia (CA) supra note 4 at para 78 to $41/day. (N.C. v W.R.B.,
[1999] OJ No 3633 (S.C.)) cited in Ahluwalia (CA) supra note 4 at para 79.



https://laws-lois.justice.gc.ca/eng/acts/d-3.4/FullText.html#s-2
https://laws-lois.justice.gc.ca/eng/acts/d-3.4/FullText.html#s-2
https://www.canlii.org/en/on/onca/doc/2023/2023onca476/2023onca476.html?resultId=6dc13eb26c354c2ba5e28fb115148ddb&searchId=2025-01-03T08:44:00:013/0b768b52e33f45bf8d58ea25b2533520
https://canlii.ca/t/jz277#par106
https://www.canlii.org/en/on/onca/doc/2023/2023onca476/2023onca476.html?resultId=6dc13eb26c354c2ba5e28fb115148ddb&searchId=2025-01-03T08:44:00:013/0b768b52e33f45bf8d58ea25b2533520
https://canlii.ca/t/jz277#par59
https://plus.lexis.com/api/permalink/6f2f062d-db8d-451e-8355-81094ba20d06/?context=1537339
https://plus.lexis.com/api/permalink/6f2f062d-db8d-451e-8355-81094ba20d06/?context=1537339
https://plus.lexis.com/api/permalink/f76494e7-8933-4cbe-8545-fc04f8ad1af5/?context=1537339
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14. This Court has held that where tort law provides some form of recourse, “reliance on existing

domestic torts may not ‘do justice to the specific principles that already are, or should be, in place with

respect to [a] human rights norm’.”?* Writing for the majority in Nevsun, Justice Abella cautioned:
The profound harm resulting from their violation is distinct in nature from

those of existing torts that, as the workers say, “in the same way that torture

is something more than battery, slavery is more than an amalgam of

unlawful confinement, assault and unjust enrichment”.?*

15. Likewise, abuse that takes place within the intimate context of the family cannot be adequately
addressed by an amalgam of existing torts derived, developed and primarily applied in a milieu that is
fundamentally different from that which exists among intimates within the home. Both the nature and
the impact of family violence is fundamentally different from that which results from a fight in a bar or
bullying within the workplace. And the cumulative harms experienced by many survivors cannot be
adequately addressed through a patchwork of established torts that still focus on discrete tactics or
incidents. Such an approach necessarily fails to encompass (and thus cannot adequately remedy) the
compounding and systemic subjugation of one person by another within a relationship of trust and
confidence. The existing law falls short of providing an adequate remedy for all forms of family

violence.?®
ii. The harm caused by FV is cumulative and interconnected

16. In addition to failing to adequately provide liability for family violence, applying a patchwork
of existing torts also makes it harder to establish a direct causal link between proven harm and a specific
tortious act. Family violence is often pervasive, permeating many aspects of a survivor’s life.
Disentangling their lived experience of harm in order to establish a causal link to an established tort is
legally and factually complex and may not always be diagnostically possible. The complex harm many

survivors incur can’t be broken into components traceable to discrete tortious acts.

23 Nevsun supra note 8 at para. 126.

24 M

25 Kelly, Fiona, “Private Law Responses to Domestic Violence: The Intersection of Family Law
and Tort Law” (2009), Supreme Court Law Review, Second Series, Vol 44 at pp. 333, 335, BOA,
Tab 2; Deanne Sowter and Jennifer Koshan, “*Weaponizing’ The Tort of Family Violence?
Myths, Stereotypes, Lawyers’ Ethics and Access to Justice” (2024), (Forthcoming) Windsor
Yearbook of Access to Justice, (retrieved on 2024-12-2) [Sowter and Koshan].



https://www.canlii.org/en/ca/scc/doc/2020/2020scc5/2020scc5.html
https://www.canlii.org/en/ca/scc/doc/2020/2020scc5/2020scc5.html#par126
https://www.canlii.org/en/ca/scc/doc/2020/2020scc5/2020scc5.html
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5018397
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5018397
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17.  Assuming an unrepresented litigant is even able to access support services necessary to
substantiate their claim for liability, proving a causal link between that harm and a specific form of
tortious conduct (particularly in the case of an intentional tort) may render a civil remedy inaccessible,

particularly to litigants without access to legal representation.

18. An integrated tort of family violence, however, would not require litigants to disaggregate harm
that arises from physical violence (i.e., the tort of battery) from the harm that arises from coercion, or
harm that arises from financial abuse from that which arises from verbal assaults. Rather, the tort of
family violence as articulated by the trial judge, presupposes that these harms actually cannot be

causally untangled, because they all arise from one, overarching system of tortious wrongdoing.
iii. Existing tort claims may be statute-barred based on limitation periods

19. Using a patchwork of torts to obtain a remedy raises access to justice concerns arising from the
application of different limitation periods. In the last decade, in an effort to increase access to justice
for survivors, legislatures in Canada have eliminated limitation periods for some combination of
assault, battery and sexual misconduct arising from IPV.?® However, some of the most essential and
harmful elements of family violence (such as coercive control, or emotional abuse or financial abuse),

may not be included in the types of claims for which the limitation period has been removed.?’

20. A recent Alberta decision of Colenutt v. Colenutt, barred a survivor from amending her claim
to plead IIED because the claim was found to fall outside the applicable statutory limitation period.*®
Although Ms. Colenutt was permitted to proceed with claims arising from her sexual assault, she was
left without recourse for the grooming, coercion, manipulation, humiliation, degradation and harm to
animals that she alleged despite the fact that, in reality, the overall abuse (which the court appeared to

acknowledge) all formed part of one integrated and continuing system of violence.
B. The Tort of Family Violence is an Appropriate Subject of Judicial Consideration

i. The Tort of Family Violence Enhances Access to Justice for Unrepresented and
Under-represented Survivors

26 B.g. Limitations Act (Ontario), 2002, S.0. 2002, C 24, Sch B ats. 16(1).
27 Ibid.; Sowter & Koshan at page 29.
28 Colenutt v. Colenutt, 2023 ABKB 562 [Colenutt]. See also, O.0.E. v. A.O.E., 2019 SKOQB 48.



https://www.ontario.ca/laws/statute/02l24#BK18
https://www.ontario.ca/laws/statute/02l24
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5018397
https://www.canlii.org/en/ab/abkb/doc/2023/2023abkb562/2023abkb562.html?resultId=94364770b1b14a56a1a52a17a10cba6a&searchId=2025-01-03T13:22:34:034/b9758ceffaef4b84ad3c098746deb17a
https://www.canlii.org/en/sk/skqb/doc/2019/2019skqb48/2019skqb48.html
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21.  Anyassessment of the adequacy of the existing legal framework must consider access to justice.
Luke’s Place submits that it is appropriate to recognize a new nominate tort where doing so would

enhance access to justice, particularly for unrepresented survivors.

22. Many survivors who have been subjected to family violence are forced into family court to deal
with issues stemming from the breakdown of their relationship. Once engaged in the family law system,
survivors face several barriers to achieving outcomes that provide for their safety and economic
security.?’ One of these barriers is navigating and proving complex legal claims, such as the patchwork

of existing torts that may or may not apply to the violence they have endured. 3

23. Recent research confirms that prior to the trial decision in this case, most survivors were not
bringing tort claims for the violence that they have been subjected to.*! Nationally, there were only 65
reported final decisions from 2007 to 2024 involving a claim for spousal damages, and only 40 of these
cases involved damage awards for some or all of the violence endured- under three cases per year.>?

Luke’s Place submits that if these remedies were adequate, more survivors would be using them.

24. The notion that survivors can easily pursue a patchwork of complicated tort claims becomes
even more implausible given that many survivors are navigating the system without the benefit of a
lawyer. Statistics continue to show increasing rates of unrepresented litigants in family court,**and
many survivors are not eligible for legal aid services yet cannot afford a privately retained lawyer.>*

The complex nature of cases involving family violence makes it challenging for these survivors to

2 Pamela Cross, “It Shouldn’t Be This Hard: A gender-based analysis of family law, family court
and violence against women”, (2012) at pp. 55-77: see also: Pamela Cross, “When shared
parenting and the safety of women and children collide” (2016), (retrieved on 2025-01-02).

30 Lyndsay Ciavaglia Burns, “Profile of family law cases in Canada, 2019/2020”, (2021)
Canadian Centre for Justice and Community Safety Statistics (Statistics Canada), (retrieved on
2025-01-02), showing that 1/3 of all civil cases in Canada are family law cases; and Trevor C. W.
Farrow et al, “Everyday Legal Problems and the Cost of Justice in Canada: Overview Report”,
(2016).

31 Eisen, supra note 21 at pp. 3, 15, BOA, Tab 1; Kelly supra note 25 at page 332, BOA, Tab 2.
32 Eisen, supra note 21, BOA, Tab 1.

33 Government of Canada, “Just Facts: Self-Represented Litigants in Family Law”, (June 2016),
(retrieved on 2025-01-02).

34 Luke’s Place, “Through the Looking Glass: The Experiences of Unrepresented Abused Women
in Family Court” (2008), (retrieved on 2025-01-02) at page 17; Jaffe supra note 14 at s. 4.7.2.



https://lukesplace.ca/wp-content/uploads/2020/07/It_Shouldnt_Be_This_Hard-Lukes-Place.pdf
https://lukesplace.ca/wp-content/uploads/2020/07/It_Shouldnt_Be_This_Hard-Lukes-Place.pdf
https://lukesplace.ca/wp-content/uploads/2013/01/When-Shared-Parenting-and-the-Safety-of-Women-and-Children-Collide.pdf
https://lukesplace.ca/wp-content/uploads/2013/01/When-Shared-Parenting-and-the-Safety-of-Women-and-Children-Collide.pdf
https://www150.statcan.gc.ca/n1/pub/85-002-x/2021001/article/00011-eng.htm
https://www.cfcj-fcjc.org/sites/default/files/Everyday%20Legal%20Problems%20and%20the%20Cost%20of%20Justice%20in%20Canada%20-%20Overview%20Report.pdf
https://www.justice.gc.ca/eng/rp-pr/fl-lf/divorce/jf-pf/srl-pnr.html
https://lukesplace.ca/wp-content/uploads/2020/07/Through-the-Looking-Glass-Unrepresented-Abused-Women-Lukes-Place-2008.pdf
https://lukesplace.ca/wp-content/uploads/2020/07/Through-the-Looking-Glass-Unrepresented-Abused-Women-Lukes-Place-2008.pdf
https://www.justice.gc.ca/eng/rp-pr/jr/mapafvc-cbapcvf/docs/RSD2023_RR_MakingAppropriateParentingArrangements_EN.pdf
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obtain proper legal representation. It also may discourage lawyers from accepting these cases, as tort

claims are not eligible for coverage under a legal aid certificate.¢

25. The lack of legal support is most grave in rural and remote communities, where there are few
family law lawyers at all, much less lawyers who understand the dynamics of violence. Further,
survivors in remote communities may be grappling with abuse tactics that are not well understood
within the family law system, for instance, harm or threats of harm to pets and livestock. Courts often
do not recognize the rural realities that significantly impact survivors’ experience of violence, such as

their geographic isolation from friends, family, police, court and any support services. >’

26. Unrepresented survivors are forced to directly engage with their abuser in family court without
the support of a lawyer, to engage with complicated legal tests and procedures, to know what legal
orders they should be asking for in court, and what evidence they will need to prove their case or
challenge their abuser’s evidence.*® These survivors, often also fearful and grappling with a lack of
self-confidence created by years of abuse, are at an even greater risk of being coerced into settlements
or abandoning their claims,*® particularly where their rights may be hard for them to understand.
Recognizing a unified tort of family violence would simplify and streamline the case they have to meet
and alleviate some of this morass for survivors.

27. The Respondent has advanced several cases to argue that “recent decisions with significant tort
damages using existing remedies demonstrate that courts have already effectively responded...”.*!

However, far from demonstrating the adequacy of existing torts, the exceptional nature of the cases

35 M
36 The scope of Legal Aid Ontario coverage (which excludes any support for civil claims) is

described at Legal Aid Ontario, Family Legal Issues.

37 Pamela Cross & Paula Wansbrough, Going the Distance: Supporting Rural and Remote
Survivors with Family Law Issues, Luke’s Place, August 2016, updated March 2022.

38 Wendy Chan and Rebecca Lennox, “This Isn’t Justice™: Abused Women Navigate Family Law
in Greater Vancouver, 2023 35-1 Canadian Journal of Family Law 81, 2023; Pamela Cross, “It
Shouldn’t Be This Hard: A gender-based analysis of family law, family court and violence against
women”, (2012).

39 Luke’s Place supra note 34 at page 37.

40 Linda Neilson, “Responding to Domestic Violence in Family Law, Civil Protection & Child
Protection Cases, 2nd ed, 2017 CanLIIDocs 2, (retrieved on 2025-01-02) at s. 12.1.

! Factum of the Respondent at para 35.



https://lukesplace.ca/wp-content/uploads/2020/07/Through-the-Looking-Glass-Unrepresented-Abused-Women-Lukes-Place-2008.pdf
https://www.legalaid.on.ca/services/family-legal-issues/
https://lukesplace.ca/wp-content/uploads/2022/10/Going-the-Distance-March-2022.pdf
https://lukesplace.ca/wp-content/uploads/2022/10/Going-the-Distance-March-2022.pdf
https://www.canlii.org/en/commentary/doc/2023CanLIIDocs633?resultId=4dc0ee97c7744916b277c7948938dfc2&searchId=2025-01-03T13:31:48:383/0a2791479ff14d349e7e26f70d879d2a#!fragment//BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoByCgSgBpltTCIBFRQ3AT0otokLC4EbDtyp8BQkAGU8pAELcASgFEAMioBqAQQByAYRW1SYAEbRS2ONWpA
https://www.canlii.org/en/commentary/doc/2023CanLIIDocs633?resultId=4dc0ee97c7744916b277c7948938dfc2&searchId=2025-01-03T13:31:48:383/0a2791479ff14d349e7e26f70d879d2a#!fragment//BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoByCgSgBpltTCIBFRQ3AT0otokLC4EbDtyp8BQkAGU8pAELcASgFEAMioBqAQQByAYRW1SYAEbRS2ONWpA
https://lukesplace.ca/wp-content/uploads/2020/07/It_Shouldnt_Be_This_Hard-Lukes-Place.pdf
https://lukesplace.ca/wp-content/uploads/2020/07/It_Shouldnt_Be_This_Hard-Lukes-Place.pdf
https://lukesplace.ca/wp-content/uploads/2020/07/It_Shouldnt_Be_This_Hard-Lukes-Place.pdf
https://lukesplace.ca/wp-content/uploads/2020/07/Through-the-Looking-Glass-Unrepresented-Abused-Women-Lukes-Place-2008.pdf
https://www.canlii.org/en/commentary/doc/2017CanLIIDocs2#!fragment//BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoByCgSgBpltTCIBFRQ3AT0otokLC4EbDtyp8BQkAGU8pAELcASgFEAMioBqAQQByAYRW1SYAEbRS2ONWpA
https://www.canlii.org/en/commentary/doc/2017CanLIIDocs2#!fragment//BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoByCgSgBpltTCIBFRQ3AT0otokLC4EbDtyp8BQkAGU8pAELcASgFEAMioBqAQQByAYRW1SYAEbRS2ONWpA
https://www.canlii.org/en/commentary/doc/2017CanLIIDocs2#_12_1__Settlement_in_a_domestic_violence_context__Introduction
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cited by the Respondent (and the dearth of other cases) actually make the opposite point:** remedies

that are only accessible in ideal circumstances are not an adequate remedial tort response.

28. The survivor in Barretto v. Salema,” was quite exceptional in that (although unrepresented)
she was a sophisticated and well-educated litigant with a graduate degree in child psychology** who
obtained a diagnosis of PTSD and expert psychological guidance before the litigation started, which
was she relied upon to prove liability and damages.*> Much of the abuse that Ms. Barretto experienced
was documented in writing by her former spouse, and despite the fact that she was successful in
amending her pleadings on the first day of trial to add successful claims of assault and of battery,*® she

was unsuccessful in proving her claim of public disclosure of private facts.*’

ii. The Tort of Family Violence is an Efficient Way for the Court to Provide
Remedial Relief to Address the Epidemic of IPV
29. The tort of family violence would simplify proceedings by building on an evidentiary

framework that is already before the court in many family law cases where family violence is present.

30.  Recent changes to the Divorce Act and the Children’s Law Reform Act confirm a more complete
understanding of family violence as a system of abuse. A comprehensive statutory definition of family
violence was adopted following fulsome engagement with advocates and experts, drawing upon
extensive social science evidence: how family violence manifests, how it harms survivors, the damage
caused by non-physical forms of abuse and the need for improved approaches by the justice system to

address the issue and associated harms of family violence.*®

2 For example, in Pichie v. Pichie, 2024 ONSC 2868, a FV survivor with counsel whose former

spouse pled guilty to criminal assault, was successful in her claim for damages arising from the

assault on a motion for default judgment.*? In Mikhail v. Mikhail, 2024 ONSC 4427, a

unrepresented litigant succeeded in her uncontested claim of battery and was awarded damages,
but the defendant did not participate in the trial.

* Barreto v. Salema, 2024 ONSC 4972.

44 Ibid at para. 35.

45 Ibid. at paras. 378-427.

4 Ibid. at para. 8 (See footnote 1).

47 Ibid. at para. 350.

8 Justice Canada, “The Divorce Act Changes Explained”, (retrieved on 2025-01-02).



https://www.canlii.org/en/on/onsc/doc/2024/2024onsc2868/2024onsc2868.html?resultId=f2c16c085f6a4934a8ade53e69235fb6&searchId=2025-01-03T13:48:45:320/6fdbdeef29bd49e0ab21fb4ac95d2d95
https://www.canlii.org/en/on/onsc/doc/2024/2024onsc4427/2024onsc4427.html?resultId=57f02cecd934498a8cf4b6297ca71a32&searchId=2025-01-03T13:49:10:248/b78c7e1f9fc34cad94ecfcea1f778665
https://www.canlii.org/en/on/onsc/doc/2024/2024onsc4972/2024onsc4972.html?resultId=88d6c69cfb124a5d9a3c2acca4f75dc8&searchId=2025-01-03T13:49:36:228/6cee2f06c08c4c17b28c31c64c0f0424
https://www.canlii.org/en/on/onsc/doc/2024/2024onsc4972/2024onsc4972.html?resultId=88d6c69cfb124a5d9a3c2acca4f75dc8&searchId=2025-01-03T13:49:36:228/6cee2f06c08c4c17b28c31c64c0f0424
https://canlii.ca/t/k7fvx#par35
https://www.canlii.org/en/on/onsc/doc/2024/2024onsc4972/2024onsc4972.html?resultId=88d6c69cfb124a5d9a3c2acca4f75dc8&searchId=2025-01-03T13:49:36:228/6cee2f06c08c4c17b28c31c64c0f0424
https://canlii.ca/t/k7fvx#par378
https://www.canlii.org/en/on/onsc/doc/2024/2024onsc4972/2024onsc4972.html?resultId=88d6c69cfb124a5d9a3c2acca4f75dc8&searchId=2025-01-03T13:49:36:228/6cee2f06c08c4c17b28c31c64c0f0424
https://canlii.ca/t/k7fvx#par8
https://www.canlii.org/en/on/onsc/doc/2024/2024onsc4972/2024onsc4972.html?resultId=88d6c69cfb124a5d9a3c2acca4f75dc8&searchId=2025-01-03T13:49:36:228/6cee2f06c08c4c17b28c31c64c0f0424
https://canlii.ca/t/k7fvx#par350
https://www.justice.gc.ca/eng/fl-df/cfl-mdf/dace-clde/div15.html
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31. Contrary to the Court of Appeal’s admonition that the trial judge erred in ignoring the intent of
the legislature by using the Divorce Act definition to ground a new tort,* similar definitions of family
violence exist in other contexts, including protection order legislation,>® housing regulations®! and
policies in immigration and refugee law.>? Luke’s Place submits that the Divorce Act definition of
family violence should be adopted by this Court, because it reflects our best collective understanding
of this form of wrongdoing. In addition to making tort claims more accessible, family courts are already

using this definition in assessing various matters (including parenting orders) in family court.
C. Conclusion

32. There is no question that family violence is a harm that warrants the attention of the common
law, and that survivors ought to have access to a meaningful and adequate remedy in the law of tort.
The only question on this appeal is whether currently recognized torts provide adequate recourse.

Luke’s Place respectfully submits that they do not.

33.  Family violence is fundamentally distinct from other wrongs that are remediable in tort —
different in the nature of the wrongdoing, the harm produced and the familial context in which the
violence occurs. As a result, existing torts cannot provide an adequate remedy for survivors of family
violence. A single comprehensive tort of family violence would improve access to justice for

unrepresented survivors who deserve a better tool for accountability and reparation from their abusers.

PARTS IV and V: SUBMISSIONS ON COSTS & ORDER REQUESTED

34. Luke’s Place does not seek costs and asks that costs not be awarded against it. Luke’s Place

does not take a position on the final order to be made.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 6" day of January, 2025.

4 Ahluwalia (CA) supra note 4 at para. 101.

SO E.g. Family Violence Protection Act, SNL 2005 at s. 3; See also: Jennifer Koshan, Janet
Mosher, and Wanda Wiegers, “Domestic Violence and Access to Justice: A Mapping of Relevant
Laws, Policies and Justice System Components Across Canada” (2022) Canadian Legal
Information Institute, 2020 CanLIIDocs 3160 (retrieved on 2025-01-02).

St Housing Services Act, 2011, O Reg 367/11 at s. 1(2) in relation to Special Priority Program
2Government of Canada, Temporary resident permit (TRP) for victims of family violence
(2024) (retrieved on 2025-01-02); Koshan, et al, supra note 50 at 2.5.2.
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https://canlii.ca/t/jz277#par110
https://www.canlii.org/en/nl/laws/stat/snl-2005-c-f-3.1/latest/snl-2005-c-f-3.1.html
https://canlii.ca/t/8b2k#sec3
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https://www.ontario.ca/laws/regulation/110367#BK1
https://www.canada.ca/en/immigration-refugees-citizenship/corporate/publications-manuals/operational-bulletins-manuals/temporary-residents/permits/family-violence.html
https://www.canlii.org/en/commentary/doc/2020CanLIIDocs3160?resultId=8adae8bcd72d469f9f5580e0912eb31c&searchId=2025-01-03T15:07:20:260/84cf746ba65b4208a7b2e650869e49c8#!fragment//BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoByCgSgBpltTCIBFRQ3AT0otokLC4EbDtyp8BQkAGU8pAELcASgFEAMioBqAQQByAYRW1SYAEbRS2ONWpA
https://www.canlii.org/en/commentary/doc/2020CanLIIDocs3160#2_5_2_Immigration_Law
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